Congress of the TUnited States

@Washington, BE 20515
September 26, 2023

The Honorable Anna Gomez
Commissioner

Federal Communications Commission
45 L Street, N.E.

Washington, DC 20554

Dear Commissioner Gomez,

We write to express our strong opposition to a plan circulated by Chairwoman Jessica
Rosenworcel to expand the Federal Communication Commission’s (FCC or the Commission) E-
Rate program.! This plan would not only violate federal law but also duplicate programs across the
federal government, directly contradicting FCC commissioners’ repeated commitments to
streamlining federal broadband funding.? Indeed, Commissioner Nathan Simington says this plan
“would eviscerate Congress’ restrictions on E-Rate and make a mockery of the law.””® Instead of
expanding the FCC’s authority beyond current statutory and budgetary constraints, the FCC should
address the E-Rate program’s existing problems and follow the law as written.

Section 254 of the Communications Act of 1934 provides that E-Rate funds may only be
used “to enhance . . . access to advanced telecommunications and information services for . . .
school classrooms . . . and libraries.” The law is clear: the Commission’s E-Rate authority is
explicitly confined to classrooms and libraries. As such, the Commission has consistently
recognized that “off-campus use of eligible services, even if used for an educational purpose, is
ineligible for support.””® Congress has acted in accordance with this understanding: Congress has
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previously considered extending support beyond classrooms to school buses and to student homes,®
but the only law passed to do so did not amend the Communications Act or the E-Rate program. It
instead created a temporary, COVID-era program known as the Emergency Connectivity Fund,
which provided funding for “locations other than the school” or “locations other than the library.”’
In other words, Congress has continuously maintained the structure of the E-Rate program as
originally established and deliberately limited its scope to school classrooms and libraries. The
Commission has no authority to expand this scope without congressional direction.

Likewise, using E-Rate to subsidize devices like hotspots conflicts with Congress” mandate
to ensure access to “services.”® Expanding E-Rate to fund equipment like Wi-Fi hotspots would
break with the statute and longstanding precedent that Universal Service Fund (USF) dollars, which
fund the E-Rate program, may only be used to fund services and not consumer devices. The
bipartisan members of Congress who created the USF included this limitation for good reason. A
host of consumer devices could be used to access voice and broadband services, ranging from
hotspots to cell phones, laptops, tablets, home routers, and more. By ignoring this limit, the FCC
would strip the Communications Act of a coherent, limiting principle for how these federal funds
may be spent, which could dramatically expand USF costs when USF fees are already at record
levels.® Here again, Congress’ actions confirm the USF’s limited scope: when Congress authorized
the FCC to subsidize consumer devices in the Emergency Broadband Benefit program, and its
successor, the Affordable Connectivity Program (ACP), Congress restricted what devices would be
eligible for support, the contribution expected from consumers, and the limits of that support.®

Beyond these legal challenges, the Rosenworcel plan opens the door to wasteful, duplicative
spending.!! By transforming E-Rate into a consumer broadband subsidy program, the FCC would
duplicate other taxpayer-funded programs, like the $14.2 billion ACP and the Lifeline program,
which provide monthly subsidies for broadband service. Unlike ACP, however, E-Rate is not
directly funded by Congress and lacks congressionally mandated safeguards, such as consumer
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eligibility criteria, processes for verifying eligibility, rules for what can be subsidized and by how
much, and topline authorized spending.*? In other words, the FCC would turn E-Rate into a second
ACP, but without ACP’s statutory authority or guardrails.

Perhaps even more concerning, expanding E-Rate spending beyond school classrooms and
libraries into the broader community creates new potential for wasteful, subsidized overbuilding.
The E-Rate program already subsidizes broadband deployment to schools and libraries, which has
resulted in multiple examples of subsidized overbuilding.!® By expanding E-Rate support to off-
campus connectivity, the plan appears to open the door to funding broadband buildout to homes,
even in cases where the community is already served by an existing broadband provider. This use of
taxpayer dollars to compete with private businesses is inappropriate and inefficient, and could
duplicate existing federal programs, such as the $42.45 billion Broadband Equity, Access, and
Deployment program (BEAD).

Given the FCC’s record of skyrocketing USF spending, there is no telling how much USF
fees could increase to pay for this dramatic, unlawful expansion of E-Rate. Unlike congressionally
funded programs like ACP or BEAD, the FCC’s USF avoids the appropriations process, hides who
contributes, and adds fees to the phone bills of American families.

Worse, this expansion neglects E-Rate’s deep-seated problems. There is little evidence the
program has helped improve learning outcomes or that schools would not be connected without the
subsidy.'* E-Rate primarily benefits large, wealthy school districts, rather than poor rural schools.®®
It is full of waste, fraud, and abuse.® It is notorious for overbuilding existing networks.'” According
to the former FCC Inspector General, there is a cottage industry of “consultants who extract a
significant amount of money from applicants” by taking advantage of the program’s complexity.*®
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Additionally, the FCC has an extensive backlog of E-Rate applications and appeals, including some
pending cases from two decades ago.!® The FCC should get E-Rate’s house in order before seeking
new ways to spend consumers’ hard-earned money.

Chairwoman Rosenworcel calls her plan “Learn without Limits,” but it really should be
called “Spend without Limits.” We ask that you reject this unlawful plan to vastly expand the E-
Rate program. Instead, the FCC should work with Congress, not ignore the text of section 254, to
advance its policy goals.

Thank you for your attention to this request, and we look forward to your response in
writing by October 10, 2023.

Sincerely,
Ted Cruz Cathy McMorris Rodgers5
Ranking Member Chair
Committee on Commerce, Committee on Energy and Commerce

Science, and Transportation

expansions would be the consultants and regulatory lawyers who make their living navigating E-Rate’s byzantine
bureaucracy, not students and teachers.”).
19 See Pai, supra note 15.



