
 
 
 
 
 

 
 

WRITTEN TESTIMONY OF JON BRUNING 
ATTORNEY GENERAL OF THE STATE OF NEBRASKA 

 
 

BEFORE THE 
UNITED STATES SENATE COMMITTEE ON COMMERCE,  

SCIENCE, AND TRANSPORTATION 
 
 

SUBCOMMITTEE ON CONSUMER PROTECTION,  
PRODUCT SAFETY, AND INSURANCE 

 
 

HEARING ON  
DEMAND LETTERS AND CONSUMER PROTECTION:  

EXAMINING DECEPTIVE PRACTICES BY PATENT ASSERTION ENTITIES 
 
 

NOVEMBER 7, 2013 
 

  
  



2 

Good morning, Chairman McCaskill, Ranking Member Heller, and members of the 

Subcommittee. I am the Attorney General of the State of Nebraska and have served in that 

capacity since 2003. I appreciate the Subcommittee’s interest in addressing the growing problem 

of patent trolls and am pleased to have the opportunity to share the state enforcement 

perspective on this issue.  

 Patent trolls abuse the open nature of our intellectual property system and represent a 

destructive threat to small businesses, nonprofit organizations, and consumers. They offer little 

or no innovative value to our economy and undertake their schemes in the shadows, often 

beyond the view of regulators. The time is ripe for federal and state authorities to work in 

concert to address this issue and stem the tide of patent trolling nationwide, while protecting the 

ability of legitimate patent holders to enforce their rights. I am pleased to participate in that 

effort. 

I am charged with the obligation to enforce Nebraska’s Consumer Protection and 

Uniform Deceptive Trade Practices statutes and view this role as one of my top priorities. My 

office includes a division of attorneys and staff devoted exclusively to combating fraud, unfair, 

and dishonest trade practices. We pursue these efforts using a broad spectrum of tools, 

including consumer mediation, multi-state investigations, and full-scale litigation. Because we 

understand that financial predators are often sophisticated, technically savvy, and adept at 

creating an air of legitimacy, we take our role as guardian of the public interest in this area very 

seriously. 

Over the past year, we have grown increasingly aware of the threat posed to Nebraska 

small businesses, nonprofits, and consumers by patent assertion entities, commonly known as 

“patent trolls.” Generally, patent trolls acquire patents solely for the purpose of using them to 

coerce license fees from legitimate charities or businesses they claim have infringed on the 

patent. Patent trolls typically lack any intention to develop the underlying technology, improve 

upon it, or bring it to market. Rather, they seek only to extract costly licensing fees and/or 

pretrial settlements from alleged “infringers.” 

Our investigations and research have developed insight into the modus operandi of the 

prototypical patent troll. First, the patent troll acquires one or a handful of patents relating to a 

particular technology. The patent troll will then gather a list of targets against which it believes it 

can assert “infringement.” Very little research is likely performed at this stage. The troll simply 
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assembles a list of a substantial number of targets it believes might be utilizing the patented 

technology. 

Our investigations have revealed little rhyme or reason to the type or size of entity a 

patent troll will include in its target list. We identified victims ranging from small businesses and 

nonprofits for whom patent trolls can represent an existential threat to global technology 

producers and nationwide telecommunications firms for whom patent trolls represent a drain on 

resources and constant annoyance. The former are often caught off-guard by the notion that 

they are “infringing” on a patented technology totally unrelated to their organization’s actual 

work.  

The scope of a patent trolling effort can be extraordinary in breadth and scope. A 2013 

White House report noted that one patent troll sent eight thousand demand letters to coffee 

chains, hotels, and retailers seeking compensation for use of Wi-Fi equipment made by several 

manufacturers that the patent troll alleged to infringe on its patents. One constant has emerged, 

however: in virtually every case, we found the process began with a “demand letter.” 

A patent troll’s demand letter usually includes several components. It typically identifies 

the patent or patents owned by the troll, usually by number accompanied by a vague or 

generalized description of the nature of the patent(s), with a conclusory statement that the 

targeted company is infringing upon the specified patent. The demand letter will often indicate it 

is necessary for the targeted entity to engage in some type of negotiation to pay the patent troll a 

license fee and will explain, in very broad terms, why a license is needed. Though the demand 

letter may indicate the possibility that the targeted entity is, in fact, not infringing, this caveat is 

often at the end, coming well after a series of conclusory and ominous statements that the 

targeted entity’s use of a particular technology – usually completely unrelated to the entity’s 

actual business – has infringed on the patent or patents in question. 

If the initial demand letter carries the implicit threat of litigation, as described above, then 

subsequent correspondence from the patent troll will often include the explicit threat of litigation. 

Should a targeted entity not respond to the initial demand for license fee negotiations or should 

such negotiations stall or prove insufficiently profitable for the patent troll, additional letters 

may include a draft copy of a federal court complaint, complete with the targeted entity’s name 

in the caption and numbered allegations. Though the inclusion of such a document may appear 

to some to be the ultimate leverage as the final step toward litigation against the targeted entity, 
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chosen by the patent troll solely toward the aim of winning a significant patent infringement 

award specifically from the target, it is often simply a template scare tactic. In reality, the same 

complaint with virtually the same language may well have been submitted to a number of other 

targeted entities as a result of their own alleged “infringement.” 

One patent troll active in Nebraska is “MPHJ Technologies.” Nationwide, MPHJ has 

become notorious. MPHJ has asserted it owns the patent for using a basic office scanner to scan 

a document to email. According to MPHJ and its lawyers, anytime any person has scanned a 

document to email, that person has infringed on MPHJ’s patent. The potential financial 

consequences to MPHJ’s targeted victims are significant. MPHJ has demanded a thousand 

dollars per employee from hundreds of organizations around the country. In many instances, such 

a claim can mean a death threat to a small business or nonprofit incapable of defending itself 

without incurring substantial legal expenses.  

MPHJ’s scheme functions through dozens of shell companies it and its lawyers have 

created. MPHJ itself owns the patents – ostensibly for scan-to-email technology – but the initial 

assertion of infringement comes from a veritable alphabet soup of LLCs such as “AccNum,” 

“GosNel,” or “FolNer.” These shell companies bill themselves as “licensing agents” for the 

patents owned by MPHJ and are the entities from which demand letters are sent to hundreds of 

alleged infringers. 

One example of MPHJ’s targets in Nebraska was Eldon Steinbrink. Mr. Steinbrink is 

perhaps the perfect example not only of the absurdity of MPHJ’s campaign but also of how little 

research MPHJ and its lawyers perform before sending threatening letters scattershot across the 

country. MPHJ, through its shell company FosNel, somehow decided that Mr. Steinbrink was 

“infringing” on its scan-to-email patent through his work for Phelps County Emergency 

Management and sent him a demand letter. See Exhibit A (on information and belief, a demand 

letter virtually identical to the one sent to Mr. Steinbrink), Exhibit B (the second demand letter 

sent to Mr. Steinbrink), and Exhibit C (the third demand letter sent to Mr. Steinbrink which 

included a draft lawsuit complaint).  

The problem with this scheme was that Mr. Steinbrink never worked for Phelps County 

Emergency Management. He is an elderly gentleman living in a nursing home in Holdrege, 

Nebraska, and who once served on the Phelps County Board many years ago. It is obvious 
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MPHJ and its lawyers performed little or absolutely no research prior to threatening Mr. 

Steinbrink. 

Mr. Steinbrink’s story is but one of many. Others in Nebraska have included nonprofits, 

such as Voices of Omaha, a community choir, to small businesses ranging from plumbers to 

accountants. Very few of MPHJ’s Nebraska targets would have had the resources to mount a 

full defense had MPHJ followed through on its threats and most were forced to find alternative 

means to resolve the issue. In sum, MPHJ represents patent enforcement abuse at its very worst. 

Patent troll demand letters, usually marked by a steady increase in pressure and 

aggression, are typically designed to ultimately achieve a single aim: the extraction of as big a 

payment as possible from the targeted entity. Indeed, it is our understanding that most patent 

trolls do not ordinarily desire their enforcement actions be fully adjudicated – or even subjected 

to a preliminary evaluation – by a federal court. For if such adjudication occurs and the patent or 

patents are invalidated, efforts against other targeted entities based on the same patents are 

rendered useless and unprofitable.  

Instead, patent trolls generally seek to “price” their license or settlement demands such 

that the sum obtained will be high enough to make the effort worthwhile but low enough that it 

can actually be afforded (using the term loosely) by the targeted entity. In other words, it is 

worth it to simply pay the troll to go away (for a price which reflects not any true market value 

for the patented technology, but its litigation-induced value) instead of engaging in protracted 

and costly litigation. 

The latter point appears to be one of the main reasons patent trolls have been so 

successful and, thus, so destructive. To put it simply, most targeted entities have neither the 

time, resources, nor inclination to engage in a pitched legal battle to defend a patent. This is 

particularly so when the patent in question is collateral to the entity’s actual line of business. The 

average cost of a full-scale patent defense ranges from $350,000 to $3 million. Regardless of the 

exact price, defending a patent can be fairly described as one of the most expensive forms of 

litigation in existence. 

A large entity, such as a software or technology firm (frequent targets of patent trolls), 

may have the resources to fight those efforts which are facially illegitimate, but it also has the 

resources to simply make a troll go away through settlement. Indeed, large corporations may 

employ an intellectual property specialist on staff to manage the large number of challenges it 
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receives, in addition to one or more outside firms to handle disputes if they are ultimately 

litigated. 

Smaller entities, including nonprofits and firms who cannot afford to hire attorneys well-

versed in the intricacies of patent litigation (which, candidly, applies to most attorneys, including 

seasoned litigators) are often even more eager to limit significant litigation risk and will pay the 

patent troll a sum to dispose of the case. Indeed, even if a targeted entity can hire an experienced 

patent litigator, prudent risk management strategy still often results in a settlement with the 

patent troll. This is so because a hired patent attorney will usually foresee the resources and 

expense which are the hallmarks of successfully defending almost any patent infringement 

enforcement effort and recommend the prompt resolution of the matter. In any event, a smaller 

entity will have little choice but to so hire a specialized patent attorney because few small 

organizations have the capacity to employ a patent lawyer on a full-time basis. 

The damaging effects of patent trolls are clear. Patent trolls succeed through the issuance 

of egregious threats which serve to advance no valid legal purpose or the legitimate protection 

of productive intellectual property but, rather, seek only to extract quick settlements from those 

otherwise committed to building their businesses and providing positive value to society. The 

question for policymakers charged with building a legal framework of robust consumer 

protection is how to stem the destructive tide of patent trolls and give targeted entities some 

support in what has, thus far, been a rather one-sided fight. 

As a preliminary matter, I proceed from the premise that America’s intellectual property 

enforcement system, though in need of significant reform, should remain one which readily 

enables holders of valid, productive patents to enforce such patents without undue hurdles or 

unfair obstacles. I firmly believe in the principle that intellectual property is precisely that – 

property – and that legitimate enforcement of the rights which flow from such property should be 

protected. Patent trolls, however, have abused America’s relatively open system that expressly 

provides for a presumption of validity of patents. To protect the integrity of that system while 

simultaneously protecting consumers and businesses from patent trolls, therefore, increased 

consumer protection tools are necessary at both the federal and state level to address this issue. 

Several States, including Nebraska, have explored using our existing Consumer 

Protection and Unfair and Deceptive Trade Practices statutes to combat patent trolls. The 

theory behind this strategy is simple: if a patent troll sends a demand letter demanding licensing 
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fees from an alleged “infringer” but in fact lacks a good faith belief in the validity in the 

underlying patent or its application to the target’s technology, or if the troll threatens litigation 

categorically lacking any intention of ever filing suit, that may violate existing consumer 

protection laws.  

Though we are confident this approach using existing statutes can be highly effective, we 

are also exploring ways in which we can strengthen existing laws and further tailor their 

applicability to patent trolls. Such state legislation – which must be done in a manner that does 

not stray into the clearly pre-empted federal sphere of patent regulation – may include stricter 

demand letter content requirements, the requirement of a bond posting by the asserting entity, 

or the inclusion of a sworn affidavit by the asserting entity that the assertion is legitimate and 

made in good faith. I look forward to continuing my work with my fellow state Attorneys 

General to develop what could ultimately be termed “model legislation” for this purpose. 

Congress must also act to align federal consumer protection activities with state efforts. 

Though reform of the patent system itself must originate with your colleagues on the Judiciary 

Committee, the Commerce Committee possesses the jurisdiction to empower federal 

enforcement authorities to take a hard line against unfair and deceptive demand letter practices. 

I encourage you to do so. 

I am pleased that the federal government has already shown a willingness to address this 

problem. The FTC has proposed a patent troll information gathering project which is currently 

in the public comment phase. Vermont Attorney General William Sorrell and I have partnered 

to co-sponsor a multi-state letter of support for that project. I encourage the Subcommittee to 

champion that project and use its results as the basis for additional hearings on the workings and 

methods of patent trolls nationwide. 

In the meantime, however, I call upon Congress to utilize its subpoena power to bring 

the investigation of some of the worst known patent trolls to the national level. I encourage you 

to bring the most notorious patent trolls – and the lawyers who facilitate their schemes – to 

account for their alleged abuses of the patent enforcement system and explain how they do 

business. For too long patent trolls have operated in the shadows with virtual impunity. It is 

now time for federal and state authorities to bring them into the open. 

In conclusion, addressing the problem of patent trolls is achievable and necessary if we 

are to truly fulfill our consumer protection roles. Frankly, it is one of those rare issues which 
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commands truly broad consensus on the need for reforms. Entities of all types and sizes – from 

the very large to the very small – view patent trolls as a threat to their productivity and, 

sometimes, their existence. Scholars and practitioners from across the intellectual property legal 

spectrum have voiced the problems posed by these financial predators. Democrats and 

Republicans alike view patent trolls as a direct threat not only to our constituents but to 

innovation, overall. In short, few other consumer protection concerns are more deserving of our 

immediate attention. 

Again, I appreciate the Subcommittee’s attention to this issue and for the opportunity to 

share my views. I look forward to working in partnership with Congress to bring about changes 

which will enhance our consumer protection tools and put an end to the problem of patent 

trolls. 

 

* * * 
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Good morning, Chairman McCaskill, Ranking Member Heller, and 

members of the Subcommittee. As Nebraska’s chief law enforcement 

officer, I am pleased to have the opportunity to share my perspective on 

putting an end to patent trolling.  

 Patent trolls abuse the open nature of our intellectual property system 

and represent a destructive threat to small businesses, nonprofit 

organizations, and consumers. They offer little or no innovative value to our 

economy and undertake their scheme in the shadows, often beyond the 

view of regulators.  

The time is ripe for federal and state authorities to work in concert to 

address this issue and stem the tide of patent trolling nationwide, while 

protecting the ability of legitimate patent holders to enforce their rights.  

Patent trolls seek only to extract costly licensing fees from alleged 

“infringers.” They lack any intention to develop the underlying technology, 

improve upon it, or bring it to market. They will send scattershot demand 

letters which include a vague description of the patent and a demand that 

the target “pay up.” Unfortunately, these targets are often small businesses 

and nonprofits. Recently, there have been several examples of this in my 

state. 
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“MPHJ Technologies” has been an active and notorious patent troll in 

Nebraska and across the country. MPHJ claims it owns the patent for using 

a basic scan-to-email technology. According to MPHJ and its lawyers, any 

person who has scanned a paper document to an email attachment has 

infringed MPHJ’s patent.  

MPHJ demands a thousand dollars per employee from hundreds of 

organizations around the country. For small businesses and nonprofits, this 

can mean a death threat.  

MPHJ’s scheme functions through dozens of shell companies it and 

its lawyers have created. These shells go by names like “AccNum,” 

“GosNel,” or “FolNer” and bill themselves as “licensing agents” for MPHJ.  

One example of MPHJ’s targets in Nebraska was Eldon Steinbrink. 

Mr. Steinbrink is perhaps the perfect example not only of the absurdity of 

MPHJ’s campaign but also of how little research MPHJ and its lawyers 

perform before sending threatening letters scattershot across the country. 

MPHJ, through its shell company FosNel, somehow decided that Mr. 

Steinbrink was “infringing” on its scan-to-email patent through his work for 

Phelps County Emergency Management and sent him a demand letter. 

(See Exhibits A, B, and C). But Mr. Steinbrink never worked for Phelps 

County Emergency Management. He is an elderly gentleman living in a 
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nursing home in Holdrege, Nebraska, and once served on the Phelps 

County Board many years ago.  

Other examples in Nebraska have included nonprofits, such as 

Voices of Omaha, a community choir, and small businesses ranging from 

plumbers to accountants. Very few of MPHJ’s Nebraska targets would have 

had the resources to mount a full defense had MPHJ followed through on 

its threats.  

These letters are designed to frighten consumers and small 

organizations who lack the resources to mount an expensive legal fight. 

The average cost for such a defense is estimated in the hundreds of 

thousands, at minimum. Accordingly, they often pay to make the patent troll 

go away. This is a kind of silent extortion. 

My office and other state Attorneys General have declared a 

bipartisan, multistate war on patent trolls. Nebraska and Vermont, in 

particular, have taken aggressive and innovative steps to use our state 

consumer protection laws to address deceptive demand letters. We are 

planning to introduce a bill in our legislature which will further focus on 

patent abuse. But we need Congress to lead. 

This Committee, in particular, has an important role in conducting a 

national consumer protection investigation. You can bring national attention 
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to some of America’s worst patent trolls and their use of demand letters as 

weapons of extortion.  

I encourage Congress to use its subpoena powers to bring the most 

egregious patent trolls and the lawyers who enable them to account. Call 

MPHJ before this Subcommittee to explain why its shell company sent 

demand letters to people like Eldon Steinbrink of Holdrege, Nebraska. 

Compel other patent trolls to do the same. 

This must be a multi-pronged effort. Congress must reform the patent 

system. States and the FTC must be empowered to address patent troll 

demand letter abuses using consumer protection laws. This issue must be 

given prolonged and meaningful attention. Through such efforts, we can 

stop the problem of patent trolling in America and protect our consumers, 

small businesses, and nonprofits who have been victimized. 

Again, I thank the Subcommittee for inviting my testimony and I look 

forward to your questions.  

* * * 
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